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as a dividend. The shareholder will be 
entitled to the dividends received de-
duction under section 243 or 245 with 
respect to such consent dividend. The 
basis of the shareholder’s consent 
stock in a corporation will be increased 
by the amount thus treated in his 
hands as a dividend which he is consid-
ered as having contributed to the cor-
poration as paid-in capital. The 
amount of the current dividend will 
also be treated as a dividend received 
from sources within the United States 
in the same manner as if the dividend 
had been paid in money to the share-
holders. Among other effects of the 
consent dividend, the earnings and 
profits of the corporation will be de-
creased by the amount of the consent 
dividends. Moreover, if the shareholder 
is a corporation, its accumulated earn-
ings and profits will be increased by 
the amount of the consent dividend 
with respect to which it makes a con-
sent. 

(b) Example. The application of sec-
tion 565 (c) may be illustrated by the 
following example:

Example. Corporation A, a personal holding 
company and a calendar year taxpayer, has 
one shareholder, individual B, whose consent 
to include $10,000 in his gross income for the 
calendar year 1987 has been timely filed. A 
has $8,000 of earnings and profits at the be-
ginning of 1987. A has $10,000 of undistributed 
personal holding company income (deter-
mined without regard to distributions under 
section 316(b)(2)) for 1987. B must include 
$10,000 in his gross income as a taxable in-
come and is treated as having immediately 
contributed $10,000 to A as paid-in capital. 
See section 316(b)(2).

[T.D. 8244, 54 FR 10540, Mar. 14, 1989]

§ 1.565–4 Consent dividends and other 
distributions. 

Section 565(d) provides a rule applica-
ble where a distribution is made in part 
in consent dividends and in part in 
money or other property. With respect 
to such a distribution the entire 
amount specified in the consents and 
the amount of such money or other 
property shall be considered together. 
Thus, if as a part of the same distribu-
tion consents are filed by some of the 
shareholders and cash is distributed to 
other shareholders, for example, those 
who may be unwilling to sign consents, 
the total amount of the cash and the 

amounts specified in the consents will 
be viewed as a single distribution to de-
termine the tax effects of such dis-
tribution. For example, the total of 
such amounts must be considered to 
determine whether the distribution (in-
cluding the amounts specified in the 
consents) is preferential and whether 
any part of such distribution would not 
be dividends if the total amounts speci-
fied in the consents were distributed in 
cash. See paragraph (b)(2) of § 1.565–2 
for examples illustrating the treatment 
of distributions which consist in part 
of consent dividends and in part of 
other property.

§ 1.565–5 Nonresident aliens and for-
eign corporations. 

(a) Withholding. In the event that a 
corporation makes a consent dividend, 
as described in § 1.565–1 (a), to a share-
holder that is subject to a withholding 
tax under section 1441 or 1442 on a dis-
tribution of cash or other property, the 
corporation must remit an amount of 
tax equal to the withholding tax that 
would be imposed under section 1441 or 
1442 if an actual cash distribution equal 
to the consent dividend had been paid 
to the shareholder on the last day of 
the corporation’s taxable year. Such 
payment must be in one of the fol-
lowing forms: 

(1) Cash, 
(2) United States postal money order, 
(3) Certified check drawn on a domes-

tic bank, provided that the law of the 
place where the bank is located does 
not permit the certification to be re-
scinded prior to presentation, 

(4) A cashier’s check of a domestic 
bank, or 

(5) A draft on a domestic bank or a 
foreign bank maintaining a United 
States agency or branch and payable in 
United States funds. 
The amount of such payment shall be 
credited against the tax imposed on the 
shareholder. 

[T.D. 8244, 54 FR 10540, Mar. 14, 1989]

§ 1.565–6 Definitions. 
(a) Consent stock. (1) The term consent 

stock includes what is generally known 
as common stock. It also includes par-
ticipating preferred stock, the partici-
pation rights of which are unlimited. 
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